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BEFORE THE | LLI NO S POLLUTI ON CONTRCOL BOARD
PECPLE OF THE STATE CF | LLINA S,
Conpl ai nant ,

PCB No. 06-182
(Enforcenent - Water)

Kl RSEA BUI LDERS, | NC. ,

an Illinois corporation,

T N N N N hr S e S S S

Respondent .
NOTI CE OF FI LI NG

TO See Attached Service List
(M A ELECTRONI C FI LI NG

PLEASE TAKE NOTI CE that today | have filed with the Ofice
of the Aerk of the Illinois Pollution Control Board by
electronic filing the follow ng Stipul ati on and Proposal for
Settlenment and Motion for Relief fromHeari ng Requirenent,
copi es of which are attached and hereby served upon you.

Respectful ly subm tted,
PECPLE OF THE STATE CF ILLINO S
LI SA MADIGAN

Attorney Cener al
State of lllinois

) S

BY:

d
vahestanh . Avhbithef Gener al
sistant A¥torney General
nvironmental Bureau
188 W Randol ph St., 20" Fl oor
Chi cago, Illinois 60601
312-814-5361

DATE: July 24, 2006

THI'S FILING I S SUBM TTED ON RECYCLED PAPER
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Servi ce Li st

M. Thonmas S. Leonard
Leonard & Associ at es
17103 QGak Park Avenue
Tinley Park, Illinois 60477

Bradl ey P. Halloran

Hearing O ficer

[I'linois Pollution Control Board

Janes R. Thonpson Center, Suite 11-500
100 W Randol ph Street

Chicago, Illinois ,60601

James Day

Assi stant Counsel, D vision of Legal Counsel.
[I'linois Environmental Protection Agency
1021 North G and Avenue East

P. O Box 19276

Springfield, Illinois 62794-9276
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BEFORE THE | LLI NO S POLLUTI ON CONTROL BOARD
PECPLE OF THE STATE CF | LLINAO S,
Conpl ai nant ,

PCB No. 06-182
(Enforcenent - Water)

Kl RSEA BU LDERS, | NC.,

an Illinois corporation,

N N N he e S S S S S S S

Respondent .

MOTI ON =ne pwr.rter FROM HEARI NG REQUI REMENT

NOW COMVES Conpl ai nant, PECPLE COF THE STATE CF ILLINO S, by
LI SA MADIGAN, Attorney Ceneral of the State of Illinois, and
pursuant to Section 31(c)(2) of the Illinois Environnental
Protection Act ("Act"), 415 ILCS 5/31(c)(2) (2004), noves that
the Illinois Pollution Control Board ("Board") grant the parties
I n the above-captioned matter relief fromthe hearing
requi rement inposed by Section 31(c) (1) of the Act, 415 |ILCS
5/31(c) (1)(2004) . In support of this notion, Conplai nant states
as foll ows:

1. The Conplaint in this matter all eges viol ati ons of
Section 12(b) of the Act, 415 ILCS 5/12(b) (2004), and Section
301.202(a) of the Board regul ations, 35 111. Adm Code
301. 202( a) .

2. Conplainant is filing this Mdtion and a Stipul ati on

and Proposal for Settlenment with the Board.
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3. The parties have reached agreenent on all outstandi ng
Issues in this matter.

4. This agreenent is presented to the Board in a
Stipulation and Proposal for Settlenent filed this sane date.

5. Al parties agree that a hearing on the Stipul ation
and Proposal for Settlenent is not necessary, and respectful ly
request relief fromsuch a hearing as all owed by Section
31(c)(2) of the Act, 415 | LCS 5/31(c)(2)(2004) .

VWHEREFORE, Conpl ai nant, PECPLE CF THE STATE CF | LLI NA S,
hereby requests that the Board grant this notion for relief from
the , hearingrequirenment set forth in Section 31(c) (1) of the
Act, 415 ILCS 5/31(c)(1)(2004).

Respectfully submtted,
PECPLE CF THE STATE CF ILLINA S
LI SA MADIGAN

Attorney Cener al
State of Illinois

v S ) S

JVRNESSA A VKT
AssistantVAttorney General
Envi ronnent al Bur eau
188 W Randol ph St., 20th Fl oor
Chicago, Illinois 60601
(312) 814-5361

DATE: July 24, 2006.
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BEFORE THE | LLI NO S POLLUTI ON CONTRCL BQARD

PECPLE OF THE STATE OF I LLINAO S,
ex rel. LI SA MADIGAN,
Attorney CGeneral of the State

of Illinois,
Conpl ai nant ,
PCB No 06-182
V. (Enforcenent - Water)

Kl RSEA BU LDERS, | NC. ,
an Il linois corporation,

Respondent .

STI PULATI ON AND PROPCSAL FOR SETTLEMENT

Conpl ai nant, PEOPLE OF THE STATE CF ILLINO S, by LI SA

MADIGAN, Attorney Ceneral of the State of Illinois, the Illinois
Envi ronnmental Protection Agency ("Illinois EPA"), and Kl RSEA
BU LDERS, INC., an Illinois corporation, ("Respondent”), have

agreed to the making of this Stipulation and Proposal for
Settlenment ("Stipulation") and submt it to the Illinois
Pol l ution Control Board ("Board") for approval. The parties
agree that the statenment of facts contained herein represents a
fair summary of the evidence and testinony which woul d be

I ntroduced by the parties if a hearing were held. The parties
further stipulate that this statenment of facts is nade and agreed
upon for purposes of settlenment only and that neither the fact
that a party has entered into this Stipulation, nor any of the

facts stipulated herein, shall be introduced into evidence in any




ELECTRONIC FILING, RECEIVED, CLERK'S OFFICE, JULY 24, 2006

ot her proceeding regarding the clains asserted in the Conpl ai nt
except as ot herw se provided herein. |If the Board approves and
enters this Stipul ati on, Respondent agrees to be bound by the
Stipulation and Board O der and not to contest their validity in

any subsequent proceeding to inplenment or enforce their terns.

l. JURI SDI CTl ON
The Board has jurisdiction of the subject matter herein and
of the parties consenting hereto pursuant to the Illinois
Environnmental Protection Act (\\Act") ,415 ILCS 5/1 et seq
(2004) .

II. AUTHORI ZATI ON
The under si gned representatives for each party certify that
they are fully authorized by the party whomthey represent to
enter into the terns and conditions of this Stipulat'ionand to

legally bind themto it.

ITI. STATEMENT OF FACTS
A Parties
1. O June 2, 2006, a Conplaint was filed on behal f of the
People of the State of Illinois by Lisa Madigan, Attorney Genera

of the State of Illinois, on her own notion and upon t he request
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of the Illinois EPA pursuant to Section 31 of the Act, 415 I LCS
5/31 (2004), agai nst the Respondent.

2. The Illinois EPAis an admnistrative agency of the
State of Illinois, created pursuant to Section 4 of the Act, 415

| LCS 5/ 4 (2004).

3. At all times relevant to the Conpl ai nt, Respondent was
and is an Illinois corporation duly authorized to transact
business in Illinois.

B. Site Description

1. A all times relevant to the Conplaint, Kirsea was and
Is a building contractor and was responsi ble for installation of
sewers at a residential devel opnent known as Eagle Fair
Subdi vi sion, located in Monee, WI|l County, Illinois ("Site").

2. Oh Novenber 18, 2004, an inspection reveal ed
approximately 2,500 linear feet of a newy constructed sanitary
sewer at the Site.

3. On April 28, 2005, the Illinois EPA issued a sewer

construction permt to the Respondent.

C Al | egati ons of Non-Conpliance
Conpl ai nant contends that the Respondent has viol ated the

foll owi ng provisions of the Act and Board regul ati ons:
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Count | - Failure to obtain sewer construction permt, in
viol ation of Section 12(b) of the Act, 415 ILCS
5/12(b) (2004), and 35 111. Adm Code 301.202(a) .

D Adm ssion of Violations,
The Respondent admits the violations alleged in the
Complaint filed inthis matter and referenced within Section

III.C herein.

E Conpl i ance Activities to Date
Respondent obt ai ned a sewer construction permt for

conpl etion of the sanitary sewer at the Site.

I'V. APPLI CABI LI TY

This Stipulation shall apply to and be bi ndi ng upon the
Conpl ai nant and t he Respondent, and any officer, director, agent,
or enpl oyee of the Respondent, as well as any successors or
assigns of the Respondent. The Respondent shall not raise as a
def ense to any enforcenent action taken pursuant to this
Stipulation the failure of any of its officers, directors,
agents, enpl oyees or successors or assigns to take such action as
shall be required to conply with the provisions of this

Stipul ation.
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No change in ownership, corporate status or operator of the
Ste shall in any way alter the responsibilities of the

Respondent under this Stipul ation and Proposal for Settl ement.

V. COWPLI ANCE W TH OTHER LAWS AND REGULATI ONS
This Stipulation in no way affects the responsibilities of
t he Respondent to conply with any other federal, state or | ocal
| aws or regulations including, but not limted to, the Act and

the Board regul ations, 35 111. Adm Code, Subtitles A through H.

A/ | MPACT ON THE PUBLI C RESULTI NG FROM ALLEGED NON- COMPLI ANCE
Section 33(c) of the Act, 415 |ILCS 5/33(c) (2004), provides
as foll ows:

In making its orders and determ nati ons, the Board
shall take into consideration all the facts and

ci rcunst ances beari ng upon t he reasonabl eness of the
em ssi ons, di scharges, or deposits invol ved i ncl udi ng,
but not limted to:

1. the character and degree of injury to, or
interference with the protection of the health,
general wel fare and physical property of the

peopl e;

2. the social and econom c val ue of the pollution
sour ce;

3. the suitability or unsuitability of the pollution

source to the area in which it is | ocated,
I ncl udi ng the question of priority of location in
t he area i nvol ved;

4. the technical practicability and econom c
r easonabl eness of reducing or elimnating the
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em ssi ons, di scharges or deposits resulting from
such pol lution source; and

5. any subsequent conpli ance.

In response to these factors, the parties state the

fol | ow ng:
1. The al | eged viol ati ons threatened human heal th and the
envi ronnent by denying the Illinois EPA the opportunity for

oversight during the installation of the sanitary sewer.

2. The sewers at the Site have social and econom c
benefit.

3. The sewers at the Site are necessary and required by
| aw and are therefore suitable for the area in which they are
| ocat ed.

4. It is both technically practicable and econom cally
reasonabl e to obtain a construction permt to construct a
sanitary sewer in conpliance with the Act and Board regul ati ons.

5. Respondent has subsequently conplied with the Act and

t he Board Regul ati ons.

VI 1. CONSI DERATI ON OF SECTI ON 42 (h) FACTORS
Section 42(h) of the Act, 415 ILCS 5/42(h) (2004), provides
as foll ows:

I n determning the appropriate civil penalty to be

I nposed under . . . this Section, the Board is

aut hori zed to consider any matters of record in
mtigation or aggravation of penalty, including but not
limted to the foll ow ng factors:

6
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the .durationand gravity of the violation;

t he presence or absence of due diligence on the
part of the respondent in attenpting to conply
with requirenents of this Act and regul ati ons

t hereunder or to secure relief therefromas
provided by this Act;

any econom c benefits accrued by the respondent
because of delay in conpliance with requirenents,
I n whi ch case the econom c benefits shall be
determned by the | owest cost alternative for
achi evi ng conpl i ance;

t he amount of nonetary penalty which will serve to
deter further violations by the respondent and to
ot herwi se aid i n enhanci ng vol untary conpli ance
with this Act by the respondent and ot her persons
simlarly subject to the Act;

t he nunber, proximty in tine, and gravity of
previ ously adj udi cated violations of this Act by
t he respondent;

whet her the respondent voluntarily self-di scl osed,
I n accordance wi th subsection i of this Section,
t he non-conpliance to the Agency; and

whet her the respondent has agreed to undertake a
"suppl enrent al envi ronnmental project,” which neans
an environnental |y beneficial project that a
respondent agrees to undertake in settlenent of an
enf orcenent action brought under this Act, but

whi ch the respondent is not otherw se |egally
required to perform

I n response to these factors, the parties state as foll ows:

Conpl ai nant has all eged that the violations conti nued

| east Novenber 17, 2004, to approximately April 28, 2005.
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2. Construction of 2,500 feet of a sanitary sewer |ine
wi thout obtaining a State construction permt displays | ack of
di | i gence. Respondent denonstrated due diligence throughout the
notification and enforcenent process.

3. Respondent obtai ned m ni mal econom c benefit by
delaying the filing of its sewer permt application wth the
[1'linois EPA

4. Conpl ai nant has det erm ned, based upon the specific
facts of this matter, that a penalty of Three Thousand Two
Hundred Dol | ars ($3, 200.00) will serve to deter further
violations and aid in future voluntary conpliance with the Act
and Board regul ati ons.

5. To Conplainant's know edge, Respondent has no
previ ously adj udi cated vi ol ati ons of the Act.

6. There was no sel f-di scl osure.

7. The settlenment of this matter does not include a

suppl enent al environnmental project.

VI TERMS OF SETTLEMENT
A Penal ty Paynment
1. The Respondent shall pay a civil penalty in the sum of
Three Thousand Two Hundred Dol | ars ($3, 200.00) within thirty (30)
days fromthe date the Board adopts and accepts this Stipul ation.

The Respondent stipul ates that paynent has been tendered to

8
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Respondent’s attorney of record in this matter in a form
acceptable to that attorney. Further, Respondent stipul ates that
said attorney has been directed to nmake the penalty paynment on
behal f of Respondent, within thirty (30) days fromthe date the
Board adopts and accepts this Stipulation, in a manner prescribed
bel ow. The penalty described in this Stipulation shall be paid
by certified check, noney order or electronic funds transfer
payable to the Illinois EPA, designated to the Illinois
Envi ronnmental Protection Trust Fund and submtted to:

[I'linois Environnmental Protection Agency

Fi scal Services Section

1021 North Grand Avenue East

P. O Box 19276

Springfield, IL 62794-9276
The nane and nunber of the case and Respondent's Federal Enpl oyer
I dentification Nunber (FEIN) shall appear on the check. A copy
of the certified check, noney order or record of electronic funds
transfer and any transmttal letter shall be sent to:

VANESSA A. VAIL

Assi stant Attorney General

Envi ronnment al Bur eau

188 W Randol ph St., 20*" Fl oor

Chi cago, Illinois 60601

JAMES DAY

Assi st ant Counsel

I1linois Environmental Protection Agency

1021 North @ and Avenue East
Springfield, Illinois 62794-9276
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2. Pursuant to Section 42(g) of the Act, 415 ILCS 5/42(qg)
(2004), interest shall accrue on any paynent not paid wthin the
time period prescribed above at the nmaxi numrate all onwabl e under
Section 1003(a) of the Illinois Inconme Tax Act, 35 ILCS 5/1003
(2004). Interest on any unpaid paynent shall begin to accrue
fromthe date the paynent is due and continue to accrue until the
date paynent is received. Wen partial payment(s) are nmade, such
partial paynment shall be first applied to any interest on unpaid
paynment then due and owing. Al interest on paynent owed shall
be paid by certified check, noney order or electronic funds
transfer, payable to the Illinois EPA, designated to the Illinois
Envi ronnmental Protection Trust Fund and delivered to the address
and i n the manner descri bed above.

3. For purposes of paynment and col |l ecti on, Respondent nay
be reached at the foll ow ng address:

MR SEAMUS FLANAGAN

Kirsea Builders, Inc.

8611 Vest 141°° Street
Orland Park, Illinois,h 60462

4. In the event of default of this Section VvIII.A, the
Conpl ai nant shall be entitled to all available relief including,
but not limted to, reasonabl e costs of collection and reasonabl e

attorney’s fees.

10
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B. Future Use

Not wi t hst andi ng any ot her |anguage in this Stipulation to
the contrary, and in consideration of the nutual prom ses and
conditions contained in this Stipul ation, including the Rel ease
fromLiability contained in Section viII.D, bel ow, the Respondent
hereby agrees that this Stipul ati on ray be used agai nst the
Respondent i n any subsequent enforcenent action or permt
proceedi ng as proof of a past adjudication of violationof the
Act and the Board Regul ati ons pronul gated t hereunder for all
violations alleged in the GConplaint in this matter, for purposes
of Sections 39(a) and (i) and/or 42(h) of the Act, 415 ILCS
5/39(a) and(i) and/or 5/42(h)(2004). Further, Respondent agrees
to waive any rights to contest, in any subsequent enforcenent
action or permt proceeding, any all egations that these alleged

vi ol ati ons were adj udi cat ed.

C Cease and Desi st

The Respondent shall cease and desist fromfuture violations
of the Act that were the subject natter of the Conpl aint as
outlined in Section 111.C ("Alegations of on-Conpliance") of

this Stipul ation.

11
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D Rel ease fromLiability

I n consideration of the Respondent's paynent of the
$3, 200. 00 penal ty and any specified costs and accrued i nterest,
Its commtnent to Cease and Desist as contained in Section VIII.C
and upon the Board’s acceptance and approval 'of the ternms of this
Stipul ati on and Proposal for Settlement, the Conpl ai nant
rel eases, wai ves and di scharges the Respondent fromany further
liability or penalties for violations of the Act that were the
subject matter of the Conplaint herein. The rel ease set forth
above does not extend to any nmatters ot her than those expressly
specified in Complainant’s Conplaint filed on June 2, 2006. The
Conpl ai nant reserves, and this Stipulationis w thout prejudice
to, all rights of the State of Illinois agai nst the Respondent
with respect to all other matters, including but not limted to,
the foll ow ng:

a. crimnal liability;

b. liability for future violation of state, federal,
| ocal, and common | aws and/ or regul ati ons;

C. liability for natural resources damage arising out of
t he all eged viol ati ons; and

d. liability or clains based on the Respondent's failure
to satisfy the requirenents of this Stipulation.

Nothing in this Stipulationis intended as a wai ver,

di scharge, rel ease, or covenant not to sue for any claimor cause

12
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of action, admnistrative or judicial, civil or crimnal, past or
future, inlawor in equity, which the State of Illinois or the
[I'linois EPA may have agai nst any person, as defined by Section
3.315 of the Act, 415 ILCS 5/3.315, or entity other than the

Respondent .

E Ri ght of Entry

In addition to any other authority, the Illinois EPA its
enpl oyees and representatives, and the Attorney CGeneral, her
agents and representatives, shall have the right of entry into
and upon the Respondent's Site which is the subject of this
Stipulation, at all reasonable tines for the purposes of carrying
out inspections. |In conducting such inspections, the Illinois
EPA, its enpl oyees and representatives, and the Attorney Ceneral,
her enpl oyees and representatives nmay take phot ographs, sanpl es,

and collect information, as they deemnecessary.

F. Enf orcenent of Board Order

1. Upon the entry of the Board's O der approving and
accepting this Stipulation and Proposal for Settlenent, that
Order is a binding and enforceable order of the Illinois
Pol l uti on Control Board and may be enforced as such through any

and all avail abl e neans.

13
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2. Respondent agrees that notice of any subsequent
proceedi ng to enforce the Board Order approving and accepting
this Stipulation and Proposal for Settlenent nmay be nade by nai
and wai ves any requirenent of service of process.

3. The parties agree that, if the Board does not approve
and accept this Stipulation and Proposal for Settlenent, then
nei ther party i s bound by the terns herein.

4. It is the intent of the Conpl ai nant and Respondent t hat
the provisions of this Stipulation and Proposal for Settl enent
and any Board Order accepting and approvi ng such shall be
severabl e, and shoul d any provi sion be declarea by a court of
conpetent jurisdictionto be inconsistent with state or federal
| aw, and t herefore unenforceabl e, the remaini ng cl auses shal

remain in full force and effect.

G Executi on of Docunent

This Stipul ati on shall becone effective only when execut ed
by all parties and the Board. This Stipulation nmay be executed
by the parties in one or nore counterparts, all of which taken

toget her, shall constitute one and the sane instrunent.

14
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VWHEREFORE, Conpl ai nant and Respondent request that the Board

adopt and accept the foregoing Stipul ati on and Proposal

Settlenent as witten.
PECPLE CF THE STATE G- | LLINAO S,

LI SA MADIGAN
At t orney Ceneral
State of Illinois

MATTHEW J. DUNN, OChi ef
Envi ronnent al Enf or cenment/
Asbestos Litigation D vision

BY:

En
Assi stant Attorney General

I LLI NO S ENVI RONMENTAL PROTECTI ON
AGENCY

{ZMM Moo - onre

ROBERT A. MESSINA
Chi ef Legal Counsel

Kl RSEA BUI LDERS, | NC.

BY: Sea v ':\-{WMM&/W

Name: S E oS FLMA éﬁw\)

Title: Viee Paczioen(

Draft Stipulation & Proposal-Kirsea. 061206

15

for

(@? wie._9 /2/06
CAZEAUY,~ Chie T 4
Tronmental Bu

7[(!%

DATE: 7 , ;r'/o >
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CERTI FI CATE OF SERVI CE

|, VANESSA A. VAIL, an Assistant Attorney General, certify
that on the 24 day of July 2006, | caused to be served by First
O ass Mail the foregoing Stipul ation and Proposal for Settl enent
and Motion for Relief fromHearing Requirenent to the parties
naned on the attached Service List, by depositing sane in
post age prepaid envel opes with the United States Postal Service

| ocated at 100 West Randol ph Street, Chicago, Illinois 60601.

osne ff )
ANESSA A /ﬁu}/




